STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

STATE OF FLORI DA DEPARTMENT
OF AGRI CULTURE AND CONSUMER
SERVI CES,

Petitioner,
VS. CASE NO. 93-6525
HULETT ENVI RONMENTAL SERVI CES
INC., a Florida corporation, and
EDWARD WAEST,

Respondent s.
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RECOMVENDED ORDER

Pursuant to notice, the Division of Administrative Hearings, by its duly
designated Hearing O ficer, Susan B. Kirkland, held a formal hearing in this
case on February 21, 1994, in Tall ahassee, Fl orida.

APPEARANCES

For Petitioner: Robert G Wrley, Esquire
Ri chard Tritschler, Esquire
Department of Agriculture and
Consuner Services
Room 515, Mayo Bui | di ng
Tal | ahassee, Florida 32399-0800

For Respondent: CGeorge P. Ord, Esquire
340 Royal Pal m Vay
Pal m Beach, Florida 33480

STATEMENT OF THE | SSUES

VWet her Respondents made an i nproper application of a termticide to the
soil of two pre-construction sites for the prevention of subterranean termtes,
and, if so, what penalties should be inposed.

PRELI M NARY STATEMENT

Petitioner, Departnent of Agriculture and Consuner Services (Departnent)
filed a nine count adm nistrative conpl ai nt agai nst Respondents, Hulett
Envi ronnental Services, Inc. (Hulett) and Edward West (West), alleging that
West, acting at the direction of his enployer, Hulett, inproperly applied
termticide treatnments at three pre-construction sites. Respondents requested
an adm nistrative hearing and the matter was forwarded to the Division of
Admi ni strative Hearings on Novenber 12, 1993 for formal proceedings. The
heari ng was schedul ed for February 7, 1994. On January 11, 1994, Petitioner
filed a Motion for Continuance. The notion was granted and the hearing was
reschedul ed for February 21, 1994. The parties filed a prehearing stipulation



wherein Petitioner withdrew Counts 7, 8, and 9 of the Administrative Conplaint.
The parties stipulated to certain facts which are included in the Findings of
Fact. Petitioner filed an unopposed Mtion to Arend Adninistrative Conplaint.
At the hearing the Motion to Amend Adninistrative Conplaint was granted. The
citation to Rule 10E-14.106(8), Florida Adm nistrative Code in paragraphs 8, 14,
and 20 of the Administrative Conplaint was anmended to read Rul e 5E-14. 106(8).
The Proposed Agency Action of the Admi nistrative Conplaint was anmended to seek
suspension of Hulett's license in the termte category for one year; suspension
of West's Identification Card for one year; administrative fines of $5,000 for
each viol ati on agai nst each respondent; and such other penalties as may be
proper under Chapter 482.

The Departnent presented the testinmony of Steven Rutz, Frederick Hassut,
and Frank Val des. The Departnent's exhibits 1-6 were admtted into evidence.
Respondents presented the live testinony of Edward West, Scott Armand, and
Timot hy Hul ett and published a portion of the deposition of Mchael MDaniel
Respondents' exhibits 1 and 2 were admtted into evidence.

The parties agreed to file proposed reconmended orders within ten days of
the filing of the transcript. The transcript was filed on March 9, 1994. The
parties tinely filed proposed recommended orders. The parties' proposed
findings of fact are addressed in the Appendix to this Recommrended O der

FI NDI NGS OF FACT

1. Respondent, Hulett Environmental Services, Inc. (Hulett), is engaged in
t he busi ness of general structural pest control, including the application of
termticide to the soil of pre-construction sites for the prevention of
subterranean termtes. Hulett is licensed by Petitioner, Departnent of
Agricul ture and Consuner Services (Department), under Chapter 482, Florida
Statutes, as a pest control business and maintains its primary place of business
at 1959 West 9 Street, Riviera Beach, Florida. Respondent Edward West (West) is
enpl oyed by Hulett as a pesticide applicator technician.

2. On May 20, 1993, West performed termticide treatnments to two pre-
construction sites |ocated at Lot 4 of Block 13, WIIow Bend, Coconut Creek
Florida (site one); and Lot 3 of Block 13, WII|ow Bend, Coconut Creek, Florida
(site two) where he applied the chemical pesticide "Prevail Termticide" to the
soil for the prevention of subterranean termtes. The |abels of "Prevai
Term ticide" provide for a specific anpbunt and concentration of the pesticide to
be applied to soil for the prevention of subterranean termtes.

3. From May 17-21, 1993, the Departnment was conducting a surveillance
i nvestigation of pre-construction termticide applications to determine if there
were violations of Chapter 482, Florida Statutes. This investigation was known
as (Operation Spray Right. Frederick Hassut (Hassut), Frank Val des (Val des), and
M chael McDani el were Departnent enpl oyees working on Operation Spray Right.

4. On the norning of May 20, 1993, Hassut and Val des went to the
construction site of WIIlow Bend Devel opnent. They parked their van about one
bl ock fromsites one and two where West was wor ki ng.

5. West tanped the soil on the first site to conpact the soil. After
tanping the soil, he sprayed the site for five mnutes and thirty-two seconds as
timed by Hassut and Val des, resulting in 29 percent of the pesticide required by
the termticide | abel being applied during that application



6. West went to site two, which was adjacent to site one, and tanped the
soil. After tanping, he sprayed the soil for six mnutes and forty seconds,
resulting in 24 percent of the pesticide required by the termticide |abel being
applied during that application.

7. After he sprayed site two, West returned to his truck. Using the radio
in his truck, he called the Hulett office and told Tinothy Mark Hulett, the
president of Hulett, that he thought that inspectors were in the area but he had
not conpleted the job. M. Hulett advised West that he was com ng out to the
site. M. Hulett asked his operations manager, Scott Armand, to acconpany him
to the site. The Hulett office is |ocated approximately 45 mnutes fromthe
site.

8. West began to roll up his hose, when Val des approached hi m and
i ntroduced hinmself to West. Hassut parked the van near West's truck, cane to
West, introduced hinself, gave him his business card, and served himwth a
Noti ce of Inspection.

9. West advised both Hassut and Val des that he had not conpleted spraying
the two sites. Hassut and Val des perforned a calibration test to neasure the
flowrate of the chemcals. No tests were perfornmed to determ ne the anount of
the pressure used in the spraying.

10. Hassut showed West affidavit fornms and filled in the blanks. West
wote on the affidavit forns, "Job not done at time of inspc,” and signed the
affidavits in the presence of Hassut and Val des.

11. West would not sign the affidavits unless he could be provided copies
of the affidavits; thus, Hassut and Vales left the site in search of a copying
machi ne. \Wen they returned West was sprayi ng another | ot nearby.

12. When M. Hulett and M. Arnmand reached the site, they found West
sprayi ng and Hassut standing near the Hulett truck. M. Hulett went to West, who
told M. Hulett that the site was not ready. The bathroom areas were not dug
out properly and sonme form boards were down. West told M. Hulett he had told
the construction workers to cone back and dig out the site in the bathroom
areas. M. Hulett advised himto tell the construction conpany personnel again.
There were constructi on workers who were sitting and watching at a nearby |ot.

13. M. Hulett went to talk with Hassut, whom he had known for severa
years. Hassut advised M. Hulett that West had sprayed inproperly to which
Hul ett responded that West had not finished the job. There was a genera
di scussi on between them concerning problens in the pest control industry,
particularly since the use of Chlordane had been banned.

14. Construction workers cane and worked on sites one and two.

15. M. Hulett requested Hassut to come | ook at sites one and two and to
wat ch West finish the spraying. Hassut declined to do so, and he and Val des
left the site.

16. A notice is required to be placed on the site after a termte
treatment is conpleted. It is Hulett's policy that the applicator post a
termte sticker on the permt board at the site once the application is
conmplete. The termte sticker indicates the conpany and technician who
performed the treatnment, the | ocation where the treatnment was perfornmed, the
chem cal used and the date of treatnent.



17. After Valdes and Hassut left the sites, West finished spraying sites
one and two and posted a ternmite sticker at each site, indicating the site had
been treated.

18. Wen Val des and Hassut inspected the sites, Wst had not posted
termte stickers nor had he nmade any attenpt to post ternmite stickers at sites
one and two. Valdes and Hassut did observe that there were Hulett ternmte
stickers posted at other sites in the West Bend Devel opnent where Hul ett had
applied termticide.

19. Wen Hassut and Val des inspected sites one and two, West had not
conpl eted spraying the sites.

20. West applied the "Prevail Termiticide" to sites one and two in
accordance with the | abel requirenents.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of this proceeding. Section 120.57(1),
Fl orida Statutes.

22. Petitioner has the burden to prove by clear and convinci ng evi dence
all the essential allegations against the Respondents. See Ferris v. Turlington,
510 So.2d 292 (Fla. 1987); Pic N Save v. Departnment of Business Regul ation, 601
So.2d 245 (Fla. 1st DCA 1992); Munch v. Departnent of Professional Regul ation,
592 So.2d 1136 (Fla. 1st DCA 1992); Newberry v. Florida Departnment of Law
Enf orcenent, 585 So.2d 500 (Fla. 3rd DCA 1991).

23. The court in Solonowitz v. Wal ker, 429 So.2d 797, 800 (Fla. 4th DCA
1983) stated the requirements for clear and convinci ng evidence as foll ows:

[ T] he evidence nust be found to be credible;

the facts to which the witnesses testify mnust

be distinctly remenbered; the testinmony nust be
preci se and explicit and the witnesses nust be

I acking in confusion as to the facts in issue.

The evi dence must be of such weight that it produces
in the mind of the trier of fact a firmbelief or
conviction, without hesitancy, as to the truth of
the all egati ons sought to be established.

24. Section 482.051(1), Florida Statutes, provides that the Departnent of
Agricul ture and Consuner Services adopt rules which require the foll ow ng:

That all pesticides or econom c poi sons be used
only in accordance with the registered | abels and
| abeling or as directed by the United States

Envi ronnental Protection Agency or the departmnent.



In conpliance with this requirenent, Petitioner
adopted Rul e 5E-14.106(8), Florida Adm nistrative
Code which states:

Pesticides used for pre-construction soil treatnents
for prevention of subterranean termites shall be
applied in the specific anbunts, concentration, and
treatment areas designated by the |label. The
pesticide, in its original formulation, shall be

m xed at the pre-construction treatnent site

i mediately prior to application. A copy of the

| abel of the registered pesticide being used shal

be carried in the vehicle fromwhich the application
is performed. The licensee shall maintain records
for 3 years of each pre-construction soil treatnent
indicating the date of treatnent, address of property
treated, total square footage of structure treated
pestici de used, percent concentration of m xture
applied and total volune applied.

25. Sections 482.161 (1)(e) and (f), Florida Statutes, provide:

(1) The departnent may issue a witten warning
to or fine a licensee, certified operator, linmted
certificate holder, identification cardhol der, or
speci al identification cardholder or may suspend,
revoke, or stop the issuance or renewal of any
license, certificate, limted certificate
identification card, or special identification
card coming within the scope of this chapter
in accordance wth chapter 120, upon any one
or nore of the follow ng grounds as the sanme may
be applicable:

* * * %
(e) Knowingly nmaking fal se or fraudul ent clains
with respect to pest control; know ngly m srep-
resenting the effects of materials or nethods
used in pest control; or knowingly failing to
use material or methods suitable for the pest
control undertaken.
(f) Perform ng pest control in a negligent nmanner

26. In Count One of the Admi nistrative Conplaint, Petitioner alleged that
the Respondents failed to apply pesticide to site one in the specific anounts
and concentration designated by the | abel, violating Section 482.051(1), Florida
Statutes and Rul e 5E-14.106(8), Florida Adm nistrative Code. Petitioner failed
to neet its burden of proof to show that Respondents viol ated Section 482.05(1),
Florida Statutes and Rul e 5E-14.106(8), Florida Adm nistrative Code. West
applied "Prevail Ternmiticide" to site one in the ambunts and concentration
desi gnated on the | abel

27. In Count Two of the Adm nistrative Conplaint, Petitioner alleged that
Respondents perforned pest control on site one in a negligent manner, violating
Section 482.161(1)(f), Florida Statutes. Petitioner has failed to neet its
burden of proof to show that Respondents violated Section 482.161(1)(f), Florida
Statutes. West applied the termticide according to the I abel to sites one and
had not conpleted the application when Hassut and Val des inspected the site.



28. In Count Three of the Adm nistrative Conplaint, Petitioner alleged
that the Respondents knowi ngly failed to use materials or nethods on site one
suitable for the control of subterranean termtes, violating Section
482.161(1)(e), Florida Statutes. Petitioner failed to show that Respondents
vi ol ated Section 482.161(1)(e), Florida Statutes. Wst used suitable materials
and nethods in applying the termticide to site one.

29. In Count Four of the Adnministrative Conplaint, Petitioner alleged that
the Respondents failed to apply pesticide to site two in the specific anounts
and concentration designated by the | abel, violating Section 482.051(1), Florida
Statutes and Rul e 5E-14.106(8), Florida Admi nistrative Code. Petitioner failed
to neet its burden of proof to show that Respondents violated Section 482.051(1)
and Rul e 5E-14.106(8). West applied "Prevail Ternmiticide" to site two in
accordance with the [abel. Wst had not finished applying the termticide to
site two when Hassut and Val des nade their inspection

30. In Count Five of the Admi nistrative Conplaint, Petitioner alleged that
Respondents perforned pest control on site two in a negligent manner, violating
Section 482.161(1)(f), Florida Statutes. Petitioner failed to denonstrate that
Respondents viol ated Section 482.161(f), Florida Statutes. Wst applied
"Prevail Termticide" to site two in accordance with the | abel and had not
conpl eted spraying site two when Hassut and Val des nade their inspection of site
t wo.

31. In Count Six of the Adm nistrative Conplaint, Petitioner alleged that
Respondents knowi ngly failed to use materials or nethods on site two suitable
for the control of subterranean termites, violating Section 482.161(1)(e),
Florida Statutes. Petitioner failed to show that Respondents viol ated Section
482.161(e), Florida Statutes. Wst used suitable materials and nethods in
applying the termticide to site two.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
RECOMMVENDED that a Final Order be entered dismssing all counts in the
Admi ni strative Conpl ai nt agai nst Hul ett Environnental Services, Inc., and Edward

Wést .

DONE AND ENTERED this 5th day of April 1994, in Tall ahassee, Leon County,
Fl ori da.

SUSAN B. Kl RKLAND

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 5th day of April 1994.



APPENDI X TO RECOMWENDED CORDER, CASE NO 93-6525
To conply with the requirenments of Section 120.59(2), Florida Statutes
(1993), the following rulings are made on the parties' proposed findings of
fact:

Petitioner's Proposed Findings of Fact.

1. Paragraph 1: Accepted.

2. Paragraph 2: Rejected as unnecessary detail

3. Paragraph 3: Accepted.

4. Paragraph 4: The first three sentences are accepted in substance.
5. Paragraph 5: Rejected as subordinate to the facts actually found.
6. Paragraph 6: The first sentence is rejected as recitation of

testimony. The second, third and fourth sentences are accepted in substance.
The | ast sentence is rejected as subordinate to the facts actual ly found.

7. Paragraph 7: The first, second, fourth, and fifth sentences are
rejected as subordinate to the facts actually found. The third sentence is
rejected as constituting argumnent.

8. Paragraph 8: The first sentence is rejected as not supported by the
greater weight of the evidence. The last sentence is rejected as constituting a
concl usion of | aw

Al'l of Respondent's Proposed Findings of Fact are not nunbered. The
followi ng rulings are nunbered to correspond to the order in which the
par agr aphs appear in Respondent's Proposed Findings of Fact.

1. Paragraph 1: Accepted.
2. Paragraphs 2-6: Accepted in substance.
3. Paragraphs 7-12: Rejected as argunent.

COPI ES FURNI SHED:

Robert G Wbrley, Esquire
Consuner Services

Room 515, Mayo Buil di ng

Tal | ahassee, Florida 32399- 0800

Ceorge P. Od
Al |l ey, Maass, Rogers
& Lindsay, P.A
321 Royal Poinciana Plaza, So.
Pal m Beach, Florida 33480

Honor abl e Bob Crawf ord
Conmi ssi oner of Agriculture

The Capitol, PL-10

Tal | ahassee, Florida 32399-0810

Ri chard Tritschler
CGener al Counsel
Department of Agriculture
and Consuner Services
The Capitol, PL-10
Tal | ahassee, Florida 32399-0810



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least ten days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



